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The system of-decision-makil\g. !n- ~ irwol\18& ~ kt 
Parliament. l1'he taw . :requir.es· the Gove.mment to_ ·ad fiilil\t \PAftJout 

3. ReceRt dev&lopments. haineJy the enact'mel1t of 1he Medialion Att. 2023 and 
)\,\ 1 Court decrsions, combmed with !he exp,edence. gained °'81' many J88I$ k~ 

V' DeceSSitated-a ~•DiJultirmofttla ~~--- mMIB"oa ._. 
vis ottJer melhodS of dlsputa~~ sucha r:ned&dian and itigEdan. · - - 

U tl\.. 4. The Government (or a.Government entilJ or agency) ua disputant-has certain r~ peculiarifies: 

~ \1\( \( (i) 

> 

. .. 
(iii) Flllallr.- U1*l the Atbttralion..and-CondlialiDt~ tQ96, lb•-dtJCisiona.of 

1hs ~ere final, and Jr.Otmdi for 1*allarrge iiJ CauD sre wry 
1itniled.. Hence, ~lily is 81).-e:xpeeted tJenalif of artiitrattoa 

Cionvegla"' apd Tmnrca• EaMt.,... >ta~ ls not.a Judidal PJGIW~ n 
,prmddes greater coovenleb $1Cf less foanelitf.,. ~ Plh088 CJlher 
than seNiPg JiJdgn (JndtJCtlng tecMieal experta) to act a& ·M*rators. 
lbis may ~ tbe qua1hy of ·facm.1· decision rmtldng, aspec:tal'1-on 
tedmfcal issues~ , 

SD!ad:Jtis ~to reauttia quicker 1119C>fufion of dlaput$ ([) 

. .· ' 
8ub~- · 0ur•11ns fbr ~.ad . .Med1den • eonbaebl~'•f ••••t1c· ... 

"Pur.tm~ ..... -- nag. .' . . . . . .. 
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The rfldarwt ~ cxmbioed'·wilb 1blf binding natW& of deciBions.. has 
oftart lad 1o wrong· deciljons ~ f8ctar and improper •re-atton .of the law. 
The mblml pJOQaS&--bli9ing oontradQal and lntanded lo be tina1 with very 

': lim*d tbrthas- ~ is also ~. ~ In -matters gf high 
., .. f\naldll"wlll9, Je paJCeptiofll. df wmng-doio_g ·inclodlng coOuskm. lt is 

"'**'°'~ Cbat ....... are not oecessarUy subject to the high 
': ~ d'9llladloD· Whleh ,are appBelf to the judiciary and to judicial 

conduct. Fudlw, proceedlnga-.are condui:ted behind doJed doom and nat 
_ in open cowt: Thefe haMe' been Judfeial deci8ions regarding 1rnpropriety on 

the part 1Jf albttmtom and tbere is fiUle accountability for such wrong 
~ If taken b.y art>ttratora 

(tiJ) The benefit of finality has also not been adlieYecl A falge ~ of 
ad>itndicn da:imn•·:ara.beill.Q eballaQtd in the eowu both by the 
Govuinaeint p-· is eatity .or aQllJlCY) and by 1he opposite party, when the · ~ 
decJaiQO Of ih8 •tiJftJatut11 t. ·oat ·to the ~n of eilher party. The 
expectalkm that chafteoge to arbftnltion award would be l'Bf8, has not 
been 1'8811aed ln ptadl~ ThsefOte, ia.stead of tsducir"1 Jitigatlon. it has 
1*Iotne wruaHJ an addttionaJ: tayer and source of. mace Utigation, delaying 
mal l'8llOkllion. The objec;tive ot relieving lhe bmBen- on Cour:l$ has 

·. gensr81rd1-lta~: . .. 

. . . . 

.. tit} lbe ~faimeea and non..etbttranness makes rt dillicuft to .accept 
.atbllatiao ..... f 1hey vary from the practice fbBGWed fol other s1milady 
plaeed. ~~em not JmtONed itJ.the.arbJtrattcm. 

·i;(iii) Olllair9 in Gl:nJemlwt and ifs undeda~ 818 tmaefeaable and hence 
the personal k9olldedge of an oflk;er invOtved in an amibation matter: may 
not be aa deep as of the opposing priYate party. This handicaps the 
Govemmentwhen present"'g its caa&before-arbttrators. 

. . 5, 1llotWilllataoding the'·&IPOCted Nneflta of arbit(atiQQ. 1be actual ~~ of 
.atbiblllon tn apect ~ caDtt8ida whece *' Govemment (or a Go\tsrbmem 9nlly or 
agBQCJ. .&it as a pdJlic lectDr ~ s a ·party Jwave been, -m many ~ 
unaalWecl&ly in mwtitw·lhe .,.aatlQna: 

@ The- pmC898 Of liffbitration -itself takes a Jong time and is -not as quick as 
envisaged. be.aides being very expensive too. 

., ...... 
I : 

I' 
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As. a tlOln\ - albitrsti«a ~ included ifl eotdrad$ta .. be --rit#N;( to. 
~wltti·a-wiJe ies$1ban ~itJ®.a Tbii. i wllll:f9Wanca 
10.~ue=<of'N tispoe:::(nbt .. ftte. vabt· of:Jhe ~ Wficb m., be 
mtmh biQfJer}. tt mq. b&.'·$pE!Cifieaty mentioned io the bid condiBonsl 
oonditimls of contract that In· alt olber GaSe&, albibafion wt'I not be a 
method of-dispute ~l} m fhe..eonnct. 

lmiJgjon d ad:iibafkitJ ~ cevenlJg ..... wilb·S Y8loEi 8>l1i I :dMg 
tJ¥f norm spee.ifJed .ii'J su~r.a:,lii} above,, sboold. "'be- based oo eataru• 
applicatkm of mind arid ~9'0f'reasan&.and ~ lui~I Cit 

.. 
l 

! 
I 
t 
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In: tnany casss-, a .co.mmett:ial and s.et'tSiblB.:~ appmaeb if resorted 
to, ·may indeed amicably l880le ftw ·i8:1M4es . Et the tlveahotd, but the 
exlsten• of an arbitration ~aose .ma.kea Ji easy 'for- a.fftcMI to..svoid. iilking 
a decisiDn hp lettilJg ·tb& ~· .,gA ta. mbftratian. '1betmdta'~ Jn: the· . 
fldversarial ~:reafiatie clai~s ~4ains BIB aftSll ~ 
1* inflated daims. «JUnter-t'8ima or ~- ~aod arbit.J.al ·process 
many·a tlme~lo .cenc:Judfng ~which are il'W.en °" 
extreme- i1 natlJnti .. ~ in realltY.i. the- if1tfitsi'c.:'aduat uams .a far 

·s01811er. · · · 

. . . ~. 
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6~ ~on,bJihe~·ra.a mmedywhfcb.·~:exisa.iWbe~:.1hete·Jsno. 
afbftratioA Clause. ~ e11Qlber al8matiV& to-abJfuliion •-~~ ·Whldl js a 
~ ~ PEQ.'tie$ d!mpt to· reach a~,.niQable~ d iheir cbp&mVitHb · 

'the.a&ai*1ce>d. '8 ftiiRJ J)e(St>n {medialcW) wJlo- does. notuave·tbe ~utborily {&. imJ)'SS& a 
seftlernent upon the parties to a tfisp_ute ... There ar.e -succesamt models of medUllionl 
eontiliatforl' li)e-iftg practiced . .in certatn GOvemnteFJt;entfties, for exani;ple ·fa tbe of ~nd 
gas sector. section ~ of the MediafiOn ~ 2&23 -, '8ilQws the- Gawemmem u .any 
Govemmem:enttty or:ageOPJ,. to :frame scbemea,or.auidelAM:for·meohlllan flf· d..... 
througn D'iedtatbn or conCiiation; Md."'itrsucklC&SeSi. a:mediiltion or OOACilidon ~be 
COl-1ducted in accordance Wifh-sudJ scbemes or. .. ~': ... 
7. Keeping altthesefactors.in:Wtw, the~QUideiine&.are issued fOr conttacts 
of domestic p.n:murement.bytbe Govemmedt.dabJ=h· entities and agencia8 tinnllitding 
Centia! Public .Sector. Enterprises jCPSEsJ, 'Publie &mtor ,Banks .}PSBsJ etc. and 
Govemme.nt.60if.U>8nte8}: . .. ·:.. , r:»: , .. ',:: • • •• ., • •• 
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· (iv) ln mattiais wheftt .aJbitndion is to be l98Qrted to, institutional arbitration 
may be (jven prefelence GWbere appropriate, after considering 
reasonableneasdthe cost ofarbJtration relative fo the'Valu& involvad)> 

{v) lo mdED CCMlllJd by arbitlldionf ~ deci8kJn$l 1h& guidance contalned 
iD-'Genanlt ~ on Ptoourement and Pmjeot Management dated 
28.10.2n21 ahoutd be kept in mind.. ln cases where there is a dee.ision 
against the gav_enmenl/ publie sa:tor enterprise. the ~ to 
dJa/lsngffl 'flll)Bfll ahoulcl not be. tl:;Melr-in a mJJllne IDBDl1Bf. but Dl1ly when 
th& .._..., • ._. mBlfta ·go/If(> 1Dt' rJbBlllliJge/ appeal and th9l8 are high 
cnsnt.»a al .... in ,,. CDUlflbiflhel'OOUtt 

(v.1 ~ depadmeotal entitie$I agencies should avoid and/ or 
anlicablY ta111e •.many dispules~aa possible usi""9 mechanisms. amiftb'e 
In tbe eorl&lwd. Decfr>ions -Sbc>Wd be taken in a pragmatic manner i1 
overall b}9-tat.m public inteRl&t, ~ tegaf a.~d practical realities in 
view, wilhootsbktcing ar avoidilg respoostbilJty or denyillQ 1J80Uine '(taima 
d the aliw1J8rly.. . 

(vii) Government depadmental ··~ntities/ agencies are encoutaged to adopt 
mediation under' ttte Mecfl8tion Act. 2023. and/ or negotiated amicabl& 
setllemenlB for resolution Df disputes. \Nhare 1J8CASS81Y, e.g. matters of 
higb value, they may proceed in the mamer ctlacusaed beJow: 

a. Government. depat'tmeRtsl underfaki'\g$ may~ where they c:ontider 
appqaiatB e.g. in ~ value mall8r8. ~ a HigtM..8vet 
Cornmftltee (tlLC) for diapute resolution which may iodude: 

L A iBtired iYdge. ' 
ii. A ralfad JJWHanking afticer amt/ or tecMical expect. 

Thia compodion ia' purelf iodicahe and mtpreegfptlve. 

b'~ ln • aa where a HLC ia conatllutad. 1he Gcwamment dapartmentJ 
entllyl ageney may either 

i, nego6ate dilectty with the other party and place a tentative 
pmpoaed solution before 1he HLC; or 

a. In respect -of Government Mlniltrlesl Departments. attachedl 
subordinate officea and autonomous bodies, the Secretary 
concerned ex an affk:er {not bekrN the level of Joint Seaetary), to 
Whom authotiy is delegated by the Secretary. 

b, In maped of .CPSEs/ PSBal FlnanciaHnstitutions etc, the Managing 
Okador~ 
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2~ 8-etary .. Uepamnent ·sf .Pubiie.E-r.~'Wilt·~& mifuest-lD Jl!iterate·1kes:a 
iRSltuctions- in 1.B8pect of alt-Centrat·Pttbflc Sbctof' Er:rletp.iiw. 

.. . 

T.~ . . 
1. 8ecretaries of an M'mistriest Depadment& of Gmremment.of ~adia for illformation 

and nec&Mary ·:adibn'. f'~· are·afso,,teqr:aesat m-,infonn· tbelJ&".'PrB'iisbns.10 all 
procudog entitia& oJ1deFibeir admtnmtratie;confrl>L 

(Xi) .Dispute$ not eovemd ifr:an arhitmtb:J a&am.e·,;and Wb8nl fus malbods 
.outrmed above are not snccessffi~ .. ..shoufd.:be :ad,Judicated··t>v.Jhe muds. 

{x) M"ediatlan agreements. eeed'.'11Gf.'be· ~~or.:rautematica1W frtroluded' In . 
procoremeni"cootraQ81 ~18-. T'-absenGJ .of;a mediatio»aur~nt:in 
:fhe'mntmct4oes not prsclJJde~·madtation. Stldra diwse.·may 

. . . '_ be·incotporatedwberait.is- ton.aeioaSly ~,.\() dGila.. .. . . . . .. . . .. ·-:·· . .. . ' 

. . 
· ·(iX} Al)provat·of1b.e appropriate·9u1bQrity v.ia:' neerLtc> be-Obtaiolfd ·for 1be final ·· 

· ·· a~ted =solatiott &ldioo . .fio.fffbe,:~ ~: 212.3Jsa.cnalennt.m · 
:·. . tbls·r~~mi. . . . ' 

....... 

11. conduct mediation- ~ll & mediafer am ftmo place ~ tentaltve 
1JledJatedJ1greemeotbeforaltefftC~·-or ' .' ·: · 

iii. ~atbe HLQifati1£.5fhe,'mf.fO-~ . · .. · · 

e, 1bS will enabla~ taen· for~ disputes ii.~ 
~to be stJUtll\ized.J¥•a-bigh~body al~hom 
1tJe regular-= ctecJSkm-making structure_._ tbiQbJ ~ fai- and 
saund .dedsions In public:-interest, wiUi p~. -. · 

· .: _· .. :· tvii) TheJe maybe ramsitu-atiOns In lang.tfuratleti.wortc$matrad8 wheni/dae 
to mtoo:Jseen:.ma~·events~ publieintereSt~ be heat seD1ed by.,• re-· 
negotiatiOn--of ttfe tenns;· ln.suclJ.:~r:the1emle cf1be. ~ 
re-negatiatett contract may be: :p1acei1 mm a ·auitab1J condbttad. High 
levBt Comr:ditts& bef.oreappmvat. - 

... - 
_;.>-<.. 
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3. Secralary, ~ m Fiotindal SeMces with a request to retterate these 
lnatn:&clona in respect d al PUblic Sedor Financial JhStitutions. 

4. Financial Adviaera of All Milialries /Departments of Government of India for 
lnformatiott and MD911WY adiun. 

~ ChJef Seaa&ies d Stal& Go*11meots for informatkm. 

f. . .. 


