No.432517-UTFII(10)-2024/ 4 G o
CHANDIGARH ADMINISTRATION
FINANCE DEFARTMENT

Chandigarh, dated the: | £ ! 0b / 2024
To,
A the Administrative Secretaries/
Head of Departments/Offices,
Chandigarh Administration.

Subject:- Guidelines for Arbitration and Mediation in Contracts of
Domestic Public Procurement-reg..

o ok

Enclosed please find herewith a copy of letter No.F.1/2/2024-PPD
dated 03.06.2024, received from the Deputy Secretary, Gowvt. of India, Ministry of
Finance, Depariment of Expenditure, Procurement Policy Division, New Delhi
regarding Guidelines for Arbitration and Mediation in Contracts of Domestic Public

Procurement, for information and strict compliance.

Finance &P
for Finan
53C’:hsam‘t:ligarhl

%r.
minigtration.

Endst. No.432517-UTFII(10)-2024/ 45| Chandigarh, dated the: | |06 2074

copy is forwarded to the Director, Information Technology, U.T,
Chandiga r uploading the same on the Chandigarh Administration website.

Finance & Flankig d#f%’f}‘
for Finan tary,
E;andigarh Administration.



 Subject- mwmmmmmwm .
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In recent decades, mmm:;:mmam::::m ;

mammmmaummmmwmmm

ﬁ_&_ and efficient seftiement of contractual disputes. mwumwmm

‘provision in a contract and is not & judiclal process. Arbitration can cover a
“whale range of contractual matfers, mmmmmm
oy mmmﬁﬂambﬁcmm noetinwlved.

Arbitration awummwwm
litigation in the Courts:

T {0y Mﬁ:w@ mwm@ﬂm

95? in HE 14 Experfise Mﬂhﬂﬁwm if
' mmmmm and less formality, enabling persons other
o than sewing Judges (including technical experts) to act as ‘Arbitrators.
% S Thammﬂmquﬁ&ﬁmmmw&m

. WM

(iiiy MMMnMMMMQ
the ‘Arbitrators are final, and groumds for challenge fn Cowds are very
limited. Hence, finality is an expected benefit of arbitration.

3 Mwmmmmﬁmamtdwmmmm
. -. “ﬂ

w 4, %eﬁnmtwaﬂnmnmﬁuﬂfﬂrmﬂ'}mawmm

Q\LE\ (il  Tha system of decision-making in Gevemment invelves acceuntability to
R/ Paﬂﬁmt?hnhwmmﬁmﬁmumﬂhmmm
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m} mm&mm non-arbitrariness makes it difficult to accept

mmammymm practioe followed for other simitarly-
pmmmmammum nu-mmm

ﬂhmﬂmﬁmmmm This handicaps the
Government when presenting its case before arbitratars.

5.  Notwithstapding the: expected benefits ‘of arbitration, the actual experience of
mmmﬁmmuwmammm
amamﬂammmtammmﬂmm
mmmhm .

o mmammmzwmm i© nntaawkm
: ‘envisaged, besides being very expensive too,

(M  The reduced formality, combined with the binding nature of decisions, has
‘often ted to wrong decisions on facts and impraper application of the lav:.

decisions. mwm

- (i) The benefit.of finality has also not been achieved. A large majority
- arbitration decisions-are' being challenged in the Courts both by -
Govemment {or ifs enfity or agency) and by the opposite party, when
decision of the arbitrators is not to the satisfaction of sither party.
expectation that chalflenge to arbitration award would be rare, has
been realised in practice: Themfore, instead of reducing iitigation, it h
become virtually an additional fayer and source of more litigation,
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{iv) The intended finality, M&nmﬂn&mm also has a
mmmmm;:mmmnhm
matter of the disputes.

(v) mmmathmmmﬂm
to, may indeed amicably resclve the issues at the threshold, but the
existence of an arbitration clause makes it easy for officers to avoid taking
& decision by letfing the dispute go to arbiteation. Thereafier, in the
adversarial process, realistic claims and counter-claims are often replaced
by inflated claims, counter-cleims or cross-claims and arbitral process
many a fime ends in cencluding resolutions which are in-belween or
mmmmmmhmmm:auufu
smallar.

6.  Adjudication by the courts isa mmmmmﬂmh no
arbitration clause. However, ancther alterative to arbitration is mediation, which is a
process whereby parties atiempt to reach an amicable seiflement of their dispute with

‘the assistance of a third person (mediator) who does net have the authority to impose a

seftiernent upon the parties to a dispute. There are successful models of mediation/
conciliation being practiced in certain Government antities, for example in the ofl and
gas secior. Section 48 of the Mediafion Act, 2023 allows the Government or any
Government entity or agency fo frame schemas or guidelines for resolution of disputes
through mediation or conciliation, and i such cases, :marmﬂmmha
conducted in accordance with such schemes or guidelines. -

T. Keeping ali these factors in view, the following guideiines are issuad for contracts
of domestic procurement by the Government and by its entities and (including
Central F@bﬁmsmm;mmammﬁmamm
Govarnment companies): :

(@ mmﬁammgmmmm&mm or
&ulumtlneﬂy thw_w,m in
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(i) Ma nosm, arbitration (if included in contracts) may
. S mammmmw:xm

alue of tha dispot .'mﬂndhmﬂ&mm
mmm}ummwmmmhhmm
conditions of contraet that in alf other cases. arbitration will not be a
mﬁmmhmmd.

iy mwmmmmmnum
the norm specified in sub-para (i} above, should be based on careful
application of mind and recerding-of reasons and with the approval of
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(i)

\¢

a. In respect of Govermment Ministries/ Departments, attached/
subordinate offices and aulonomous bodies, the Secretary
concemned or an officer (not below the level of Joint Secrefary), to
whormn authority is delegated by the Secretary.

b. In respect of CPSEs/ PSBs/ Financial Institufions etc., the Managing

In matters where ambitration is to be resorted to, institutional arbitration

may be given preference (where appropriste, after considering
reasonableness of the cost of arbitration relative fo the value involved).

In matters covered by arbitrafion/ court decisions, the guidance contained
in- General Instructions on Procurement and Project Management dated
28.70.2021 should be kept in mind. in cases where there is a decision
against the govemment/ public seclor enterprise, fhe decision fo
challenge/ appeal shoud not be taken in & rouline manner, buf valy when
mmmmmmwwmmﬂm
muwmwmm

Government deparimants/ entities/ agencies should avoid and/ or
amicably sefile as many disputes as possible using mechanisms avaitabie
in the contract. Decisions should be taken in a pragmatic manner in
overall lengieam public interest, keeping legal and praclical reslities in
mmmﬂrmwﬂrmmm
of the other party.

Government depatiments/ enfities/ agencies are encouraged to adopt
mediation under the Mediation Act, 2023 and/ or negofiated amicable
settlemants for resolution of disputes. Where necessary, e.g. maftars of
high value, they may proceed in the manner discussed below:

a Govemment departments/ underakings may, where they consider
- @pproprigte &g -in high value malters, constiute a High-Level
Commitiee (HLC) for dispute resolution which may include:

i A , i
ii. A retirad high-ranking officar and/ or technical expart.

This composition is purely indicative and not prescriptive.

b. in cnses-wime & HEC I corutiuied, the Govemument daparinent
entity/ agency may either

i. negofiate dircctly with the other party and place a lentative
praposed soluticn before the HLC, or

Page dof &




ii. mmwamdm;mmmhm
meédiated agreement before the HLC, or
iii. use the HLC itself as the:madiater.

e. This wil mmmmmmhwm
matiers to be scrufinized by a high-ranking body at arms-length from
the regular decision-making structure, thereby prometling fair and
sound decisions in public interest, with probity.

- (vinl) mmm:mamhmmmmmm
to unforeseen major events, public inferest may be best served by a re-
negotiation of the terms. In such circumsiances, the lerms of the tentative
re-negofiated confract may uﬂmmammm
Level Committee before appraval.

(i) wuuwmmmmnm for the final
: ,wm Muﬂﬁhm Act, 2023 is-also relevant in
regard

(x) Mﬂmwmmﬂnﬁmmmamimm in _
mwmmmmammmm

{xf) Biipmas' not coversd in an arbitration ﬁm.sam.m tha methods
outlined above are not successful, shoud be ddjudicated by the courts,

B. General or case-specific madification in the application of the above guidelines
may be authorised by the Secretary concemed (or an officer not below the level of Joint
Secretary to whom the authority is delegated by him) in respect of Govemsment
Ministries/ Depariments, attached/ subordinate offices and aulonomous badies, or the
Managing Director in respect of Central Public Sector Enterprises including Banks and
Financial Instiiutions etc. : .

Ao
: Tel 246274920
email: anil kumart4@nic.in
. Secretaries of all Ministries/ Departments of Government of India for information
and necessary action. They are also requested to-inform: Mpmdwuh alt
procuring entities ander their administrative contral. ™~

2. Secretary, Department of Public Enterprises with a request to reiterate these
instructions in respect of all Central Public Secior Enterprises.

To
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3. Secretary, Depasment of Financial Services with a request to reilerate these
instructions in respect of all Public Sector Financial Institutions.

4. me Advisers of All Ministries /Departments of Govermment of India for
- Informatiorn and necessary action.

£ Chief Secretaries of State Govermments for information.
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